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SUPREME COURT OF APPEALS OF VIRGINIA. 



Spilling v. Hutcheson. 
June 9, 1910. 
[68 S. E. 250.] 

1. Covenants (§ 103*) — Construction — Building Line. — A covenant 
that the building line of a square shall be not less than 25 feet from 
the true street line, it being understood that the front wall of the 
building shall be set back at least 25 feet from the street line, is 
breached by the erection of a bow window projecting over the line, 
the foundation of which, in common with the remaining outside walls, 
rises from the ground, and which extends up two stories. 

[Ed. Note. — For other cases, see Covenants, Cent. Dig. § 169; Dec. 
Dig. § 103.*] 

2. Covenants (§ 103*)— Construction— Building Line.— A front 
porch, consisting of an open frame structure resting on brick piers, 
is not a breach of the building line covenant, under the rule that the 
language of a deed is to be construed liberally in favor of the grantee. 

[Ed. Note.— For other cases, see Covenants, Cent. Dig. § 169; Dec. 
Dig. § 103.*] 

3. Injunction (§ 82*)— Mandatory Injunction— Grounds— Remedy at 
Law.— A mandatory injunction, prohibiting an encroachment and or- 
dering an abatement of a structure which constitutes a violation of a 
building line covenant, will not be denied on the ground that it inflicts 
hardship on the defendant, and that the plaintiff should be left to 
the remedy at law for damages for breach of the covenant. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 124-129- 
Dec. Dig. § 62.*] 

Appeal from Chancery Court of Richmond. 

Suit by Lelia G. Hutcheson against William H. Spilling. 
From the decree, both parties appeal. Affirmed. 

Page & Leary, for appellant. 
A. W. Patterson, for appellee. 

Whittle, J. The appellee, Lelia G. Hutcheson, sold and 
conveyed to the appellant, William H. Spilling, a vacant lot in 
the City of Richmond, fronting 30 feet on Grove avenue and 
extending back between parallel lines 179 feet. The deed of 
conveyance contains the fo llowing covenant : "The parties here- 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 
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to also in consideration of the premises, further covenant and 
agree with each other, for themselves, their heirs and assigns, 
that the building line of the square shall be not less than twenty- 
five feet from the true street line, it being understood by them 
that the front wall of the building shall be set back at least 
twenty-five feet from the street line, and this covenant is to 
run with the land." 

Shortly after the sale the purchaser erected a three-story 
brick residence upon the lot with a frontage of 26 feet 2 inches ; 
12 feet of this space being occupied by a bow front or window, 
the foundation of which in common with the remaining outside 
walls, rises from the ground. That part of the structure is 
two stories high, and is not separated from the space it incloses 
by an inner wall, and it projects over the building line 4 feet 
2 inches. In addition to the bow window, a front porch, extend- 
ing the entire width of the building, projects 10 feet over the 
line. 

When advised of these encroachments, Mrs. Hutcheson, who 
claims ownership of the rest of the square, which she has dedi- 
cated to residential purposes, filed her bill against Spilling, 
charging a breach of the covenant in the particulars indicated, 
and prayed for a mandatory injunction compelling the defendant 
to conform his building to the established line by removing the 
bow window and porch. 

The defendant denies the alleged breach of covenant, and 
insists that the term "front wall," as employed in the deed in 
Question, means the front of the main wall, and does not include 
the appurtenances, the window and the porch. He moreover 
insists that, even though the covenant were breached, as charged, 
the plaintiff would have a full, adequate, and complete remedy 
by action at law for damages, and therefore is not entitled to 
invoke the extraordinary remedy by mandatory injunction. 

The chancery court sustained the building restriction, and 
found that the defendant had violated his covenant in projecting 
the bow window beyond the building line; but with respect to 
the porch it was held that there had been, no violation of the 
restrictive covenant. The court accordingly pronounced the de- 
cree under review, disposing of the case in both aspects. 

The first contention of the appellant is controlled by the 
opinion of this court in the recent case of Eubank v. City of 
Richmond, 67 S. E. 376. In that case the court sustained the 
validity of a city ordinance which declared that no person com- 
ing within its terms should erect a building nearer to the street 
line than the building line established by its authority. The 
court there held that it was a violation of the ordinance to project 
a bow window, such as we are now considering, beyond the 
building line. 
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That ordinance having thus been declared reasonable and law- 
ful, the learned chancellor did not err in holding the building 
restriction in this case valid and enforceable so far as the bow 
window was concerned. 

We shall next consider the question raised by the appellee 
upon cross-appeal, namely, that the trial court erred in holding 
that the porch, though extending beyond the building line, did 
not constitute a breach of the covenant. 

The front porch is an open frame structure, resting upon brick 
piers. Applying, as we must do, the familiar principle that the 
language of the deed is to be construed liberally in favor of the 
grantee, we think that the porch does not form part of the "front 
wall of the building." 

Lastly, it is insisted that, even though the court should regard 
the projection of the bow window beyond the building line a 
violation of the restriction, still the chancery court erred in 
awarding a mandatory injunction prohibiting the encroachment 
and ordering an abatement of the structure. It is said that this 
ruling inflicts unnecessary hardship upon the defendant, and 
that the plaintiff should be left to her remedy at law to recover 
damages for the breach of the covenant. 

We do not concur in this contention. The parties have seen 
proper to embody in their deed a reasonable and usual covenant 
to establish a building line, beyond which the grantee is forbid- 
den to extend the front wall of his dwelling, and he cannot dis- 
regard such covenant (which constitutes part of the considera- 
tion for the deed), and in answer to the demand of the plaintiff 
for a mandatory injunction to abate the obstruction insist, on 
the theory of hardship (a hardship of his own creation), that 
the plaintiff be left to her action at law for damages. The 
correct rule in such case is clearly stated by Lord Cairns in 
Doherty v. Allman, 3 H. L. App. Cas. 720, as follows: "If 
parties, for valuable consideration, with their eyes open, con- 
tract that a particular thing shall not be done, all that a court 
of equity has to do is to say by way of injunction that which 
the parties have already said by way of covenant — that the thing 
shall not be done ; and in such case the injunction does nothing 
more than give the sanction of the process of the court to that 
which already is the contract between the parties. It is not, then, 
a question of convenience or inconvenience, or of the amount 
of damage or injury. It is the specific performance, by the 
court, of that negative bargain which the parties have made, 
with their eyes open, between themselves." 

In 4 Pomeroy's Eq. Jur. (3d Ed.) § 1342, the author, in dis- 
cussing the subject of "Restrictive Covenants Creating Equitable 
Easements," observes : "It has been shown that restrictive cove- 
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nants in deeds * * * limiting the use of land in a specified 
manner, or prescribing a peculiar use, which create equitable 
servitudes on the land, will be specifically enforced in equity 
by means of an injunction, not only between the immediate par- 
ties, but also against subsequent purchasers with notice, even 
when the covenants are not of the kind which technically run 
with the land. The injunction in this cas is granted almost 
as a matter of course upon a breach of the covenant. The amount 
•of damages, and even the fact that the plaintiff has sustained any 
pecuniary damages, are wholly immaterial. In the words of one 
of the ablest modern equity judges (Sir George Jessel, M. R., 
in note to Leech v. Schweder, L. R. 9 Ch. App. 465) : 'It is 
clearly established by authority that there is sufficient to justify 
the court in interfering, if there has been a breach of the cove- 
nant. It is not for the court, but the plaintiffs, to estimate 
the amount of damages that arises from the injury inflicted upon 
them. The moment that the court finds that there has been 
a breach of the covenant, that is an injury, and the court has 
no right to measure it, and no right to refuse to the plaintiff 
the specific performance of his contract, although his remedy 
is that which I have described, namely, an injunction.' " 

The two very recent cases of Batchelor v. Hinkle, 132 App. 
Div. 620, 117 N. Y. Supp. 542, and Kendall v. Hardy, Trustee 
(Mass.) 91 N. E. — , afford apt illustrations of the application 
of the remedy by mandatory injunction to restrain the contin- 
uance of building encroachments in violation of restrictive cove- 
nants. The reports abound with similar decisions, but those 
to which we have called attention sufficiently exemplify the prin- 
ciple involved. 

The foregoing views necessarily lead to an affirmance of the 
decree. 

Affirmed. 

Harrison, J., absent. 

Note. 

Restrictive Covenants. — There cannot be any doubt at this day that 
in whatever form a restriction limiting the use of land "is placed on 
real estate by the terms of a grant, whether it is in the technical 
form of a condition or covenant, or of a reservation or exception in 
the deed, or by words which give to the acceptance of the deed by 
the grantee the force and effect of a parol agreement, it is binding 
as between the grantor and the immediate grantee, and can be en- 
forced against him by suitable process, both in law and equity." Bige- 
low, J., in Whitney v. Union R. Co., 11 Gray (Mass.) 359, 71 Am. 
Dec. 715. 

But the question as to whether restrictions upon the use of land, 
when created by covenant, will run with the land, never seems to 
have been authoritatively answered. See note to Spencer's Case, 5 
Coke, 17, 1 Smith's L. Cas. 68. Therefore it is always better to pro- 
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vide expressly therefor as was done in the principal case, though a cov- 
enant against building within a certain distance of the street line 
and against nuisances will, it seems, if inserted in a lease and framed 
to bind assignees, run with the land. See the dissenting opinion 
of Bryan, J., in Peabody Heights Co. v. Wilson, 82 Md. 209. 

There can be no doubt that a restriction, the aim of which is to 
prevent the erection of any structure whatever upon the land, is 
valid. For example, a covenant that no building whatever shall be 
erected on a certain piece of land, Mann v. Stevens, 15 Sim. 377; 
Brooks v. Reynolds, 106 Mass. 31; and a condition not to build any 
windows in the wall of a house, Gray v. Blanchard, 3 Pick. (Mass.) 
284; and covenants restricting the style of architecture, the cost of 
the structure, Blakemore v. Stanley, 159 Mass. 6; Page v. Murray, 4& 
N. J. Eq. 325; Bowes v. Law, L. R. 9 Eq. 636, 39 L. J. Ch. 483; the ma- 
terial of construction, Keening v. Ayling, 126 Mass. 404; Foster v. 
Fraser, 3 Ch. 158; and the height of the building, Keening v. Ayling, 
126 Mass. 404; Landell v. Hamilton, 177 Pa. St. 23; Keating v. Sprin- 
ger, 146 111. 481, 37 Am. St. Rep. 175,— have all been held valid and 
binding. 

And many decisions may be found holding valid such a covenant 
as in the principal case, defining the position the structure must oc- 
cupy upon the land, or limiting the distance from the street within 
which it shall be built. Skinner v. Allison, 54 N. Y. App. Div. 47, 
8 N. Y. Anno. Cas. 155; Levy v. Schreyer. 19 Misc. (N. Y.) 227; 
Linz e v. Mixer, 101 Mass. 512; Skinner v. Ehepard, 130 Mass. 180; 
Sanborn v. Rice, 129 Mass. 387; Hamlen v. Werner, 144 Mass. 396; 
Peck v. Conway, 119 Mass. 546. 

But such a restriction refers to the street as existing at the time 
the restriction is imposed, and not to it as subsequently altered by 
public authority. Tobey v. Moore, 130 Mass. 448. 

It has been held, however, that, a restriction in a deed of land that 
no building should be erected thereon within ten feet of the street 
is not violated by the erection of a brick wall six feet high, to be 
used as a fence on the line of the street. Nowell v. Boston Academy, 
130 Mass. 209. But compare Child v. Douglas, 2 Jur. N. S. 950, Kay 
560; Bowes v. Law, L. R. 9 Eq. 636. 

And the mere fact that an alleged bay window is built from the 
ground, and rests on foundations, instead of being a projection ex- 
tending outward from the building at a point above the ground, does- 
not prevent it from being a bay window, within the meaning of the 
exception in a contract prohibiting the owner of lots from extending 
his buildings beyond a certain line, except as to bay windows, steps, 
and porches. Keith v. Goldsmith, 62 N. E. 866, 194 111. 488. 

The general rule is that a violation occurs when the covenant pro- 
vides that the building shall not be within a certain number of feet 
from the street, although the line of the main building is erected at 
the proper distance, if a porch, bay window, or other projection is 
built within the specified number of feet. Bagnall v. Davies, 140 
Mass. 76. See also Manners v. Johnson, 1 Ch. Div. 673; Moore v. 
Murphy, 89 Hun. (N. Y.) 177. 

So where at the time of the grant the front line of the building 
was fifteen feet from the street, and it was covenanted that it should 
so remain, it was held a violation of the condition when the owner 
subsequently built a rectangular addition to the front, beginning four 
feet above the ground and extending to the top of the building, and 
projecting three feet and' three inches towards the street. Sanborn v. 
Rice, 129 Mass. 387. 
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So where the restriction was that the front wall of any building 
erected on the land should be set back twenty-two feet from the 
street, "provided that steps, windows, porticos, and other usual pro- 
jections appurtenant thereto are to be allowed in said reserved space 
of twenty-two feet," it was held a violation of the restriction when the 
grantee built a house on the lot and projected the whole front wall, 
except less than two feet at each end, into the reserved space, in the 
form of a bay running up the whole height of the house, with a 
foundation, roof, and windows. Linzee v. Mixer, 101 Mass. 512. 

It was only by the use of the terms "front wall" in framing the 
covenant that was to be construed in the principal case that the 
porch, which extended over the line, was saved from being held a 
violation of this restrictive covenant. This covenant is a model and 
might well be used as a form by others. 

For it has been held that a porch built upon brick foundations, 
roofed and permanently attached to the front of a house, although 
open at the sides, falls within a restriction providing that "all build- 
ings. shall be erected not less than fifteen feet from the fence line." 
Ogontz Land, etc., Co. v. Johnson, 168 Pa. St. 178. See Buck v. Ad- 
ams, 45 X. J. Eq. 552. 

In Hemsley v. Marlborough Hotel Co., 65 N. J. E<|. 167, 55 Atl. 994, 
the projections complained of consisted of bay windows and porches, 
but the court seemed to think that there was no distinction to be 
drawn between them, regarding both as a violation of the restrictive 
covenant. 

But it has been intimated that if the encroachments of the porches 
of other buildings upon the prohibited space have remained unmo- 
lested, an injunction commanding the removal of the projections 
complained of will be refused. Memsley v. Marlborough Hotel Co., 
65 N. J. Eq. 167, 55 Atl. 994. 

Merely ornamental parts of a building, such as pilasters, cornices, 
window dressings, etc., might not be a breach of such a restriction. 
Philadelphia v. Presbyterian Board, 9 Phila. (Pa.) 499. 

Thus, where orte who held subject to such a building restriction 
built his house so that the foundations to the height of a foot from 
the ground were beyond the prescribed limit, and the ornamental 
work of his main door encroached one foot thereon, it was held that 
these encroachments were immaterial and did not disentitle him 
to complain of a breach by others. Child v. Douglas, 2 Jur. N. S. 
950. But see the same case in the Court of Appeals in Chancery, 5 
DeG. M. & G. 739. 

But in Kentucky it was held that a covenant by a grantee in a deed 
to set the building upon the lot conveyed the same distance back 
from the street as the house erected at the corner, the buildings to 
be suitable dwellings for the neighborhood, does not restrict the size 
or shape of norches, stoops, or platforms in advance of the line of the 
front wall of the houses, not projecting an unreasonable distance or 
unreasonably obstructing the light and air. Graham v. Hite, 14 Ky. L. 
Rep. 502, 93 Ky. 474. 

Trivial and Unintentional Encroachments. — It has been said that if 
the encroachmerts are trivial and unintentional, in other words, if thev 
are not substantial, no injunction will lie. Hemsley v. Marlborough 
Hotel Co., 65 N.J. Eq. 171, 55 Atl. 994. 

Of this case. The Central Law Journal says: "There is not rea- 
soning employed further than saying: 'Applying as we must do, 
the familiar principle that the language of the deed is to be con- 
strued liberally in tavor of the grantee, we think the porch does not 

—3 
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form part of the "front wall of the building.'" Yet it seemed an 
integral part of the building and of the purpose of the restriction 
was .that no substantial part thereof should be closer to 'the true 
street line' than a certain distance. Incidentally it is stated that the 
porch is 'an open frame structure,' but then it would be no more a 
part of the front wall than it was if closed at the ends, or if con- 
structed of other material. Suppose the main building were frame, 
and built on brick piers, as the porch? It is not stated the window 
starts from the ground over the line, but it projects. If the porch 
could have gotten support like it, would it have made any difference?" 



Edmonson et al. v. Potts' Adm'r. 

June 9, 1910. 
[68 S. E. 254.] 

1. Appeal and Error (§ 927*) — Demurrer to Evidence — Review. — 

"Where the case is heard as on demurrer to evidence, defendant, ob- 
taining a judgment in the trial court, is entitled to the benefit of 
the most favorable construction which can be placed on his evidence. 
[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. § 
2912; Dec. Dig. § 927.*] 

.2. Principal and Surety (§ 126*) — Discharge of Surety — Failure of 
Creditor to Sue Principal Obligor — Notice. — The notice which will 
discharge a surety under Code 1904, § 2890, providing that the surety 
on any matured obligation may require the creditor by notice in writ- 
ing forthwith to institute suit thereon, must show an unequivocal 
demand on the creditor to sue on the obligation; and notice by a 
surety on a note to the holder thereof to take such action as is nec- 
essary to get the surety's name off the note, and' a request to sue 
one of the several parties to the note, were not an explicit demand to 
sue on the note, and the failure of the holder to sue thereon did not 
release the surety. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dig. 
§§ 329-351; Dec. Dig. § 126.*] 

Error to Circuit Court, Mecklenburg County. 

Action by J. W. Edmundson and another, receivers of the 
Bank of Mecklenburg, against E. H. Potts' administrator. There 
was a judgment for defendant, and plaintiffs bring error. Re- 
versed and rendered. 

W. B. Homes, Abner C. Goode, C. T. Baskerville, Chas. J. 
Faulkner, Jr., and B. P. Buford, for plaintiffs in error. 
Wood' Bouldin, for defendant in error. 

*For other cases see same topic and section NUMBER in Dec. & 
Am. Digs. 1907 to date, & Reporter Indexes. 



